Frequently Asked Questions

Frequently Asked Questions on the Code on Unit Trusts and Mutual Funds

This FAQ is prepared by the Investment Products Division and aims to provide basic information to market practitioners concerning the Code on
Unit Trusts and Mutual Funds effective on 1 January 2019 (“UT Code”). Applicants are encouraged to contact the relevant case team in the
Investment Products Division of the Securities and Futures Commission (the “SFC”) if in doubt on any specific issues arising from the
application/interpretation of the UT Code. Please note that each application for authorization is considered on a case-by-case basis.

For the purpose of this FAQ, UCITS funds means (i) Undertakings for Collective Investment in Transferable Securities (UCITS) domiciled in

France, Luxembourg, Ireland and the Netherlands, and (ii) collective investment schemes domiciled in the United Kingdom authorized as UK
UCITS.

The information set out below is hot meant to be exhaustive. This FAQ may be updated and revised from time to time. This FAQ is only for
general reference. Compliance with all the requirements in this FAQ does not necessarily mean an application will be accepted or authorization
will be granted. The SFC reserves the rights to exercise all powers conferred under the law.

Notes: (1) For ease of reference, collective investment schemes that are generally known as unit trusts or mutual funds are referred to as
“funds” in the following FAQ.

(2) Unless otherwise specified, the term “ETF” used in this FAQ shall cover SFC-authorized passive ETF, active ETF and listed
unit/share class of unlisted fund.
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example, funds that exclusively target “professional investors™ do not require SFC

authorization. The SFC derives its fund authorization powers from section 104 of the
SFO.


/web/EN/rules-and-standards/codes-and-guidelines/codes/
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3. What types of funds would be considered for There are two broad categories of funds in the UT Code:

authorization?

= Chapter 7 Funds: generally referred to as plain vanilla funds primarily investing in

equities, bonds and/or other funds

= Chapter 8: Specialized Schemes, including:

iii.
iv.
V.

Vi.

Money Market Funds

Unlisted Index Funds

Hedge Funds

Index Tracking Exchange Traded Funds (“Passive ETF")
Structured Funds

Funds that invest extensively in financial derivative instruments





http://www.sfc.hk/web/EN/regulatory-functions/products/product-authorization/list-of-recognised-jurisdiction-schemes-and-inspection-regimes.html
http://www.sfc.hk/web/EN/regulatory-functions/products/product-authorization/list-of-recognised-jurisdiction-schemes-and-inspection-regimes.html

Question

7. If my fund is a Specialized Scheme but Yes. If there are any legal or regulatory difficulties that would make it unduly
domiciled in one of the RJS, presumably this burdensome for your fund structure to comply with the UT Code in full, you should
fund will have to fully comply with the UT Code consult us as soon as practicable before proceeding any further with your
requirements. Is this correct? application.

Fund Manager’s Eligibility — Some Practical Issues

8. As a fund manager, how would | know if | am The key requirements of a fund manager for an SFC-authorized fund are:
- i ) "
eligible to manage an SFC-authorized fund = Having sufficient financial, technical, and human resources

= Experience


http://www.sfc.hk/web/EN/regulatory-functions/products/product-authorization/list-of-recognised-jurisdiction-schemes-and-inspection-regimes.html
http://www.sfc.hk/web/EN/regulatory-functions/products/product-authorization/list-of-recognised-jurisdiction-schemes-and-inspection-regimes.html

Question

investment management function should be delegated at all times to a qualified

investment delegate in compliance with Chapter 5. You should consult the SFC in
case of doubt.

8A. What are the factors that the SFC may take into  Relevant requirements are set out
account when assessing the acceptability of the
management company of futures and options
funds?
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9.



Question

in foreign currency) under 5.2(b) of the UT Code.

11. Could I, a fund manager, be able to delegate my In general, an SFC-authorized fund should adhere to the requirement under Chapter
management functions to someone 5.1 of the UT Code that its fund manager and investment delegate(s) for the
licensed/registered in a non-AIR? investment management functions are regulated by the SFC or the relevant

regulator in an AIR, save as permitted below.


/web/EN/faqs/publicly-offered-investment-product/guide-on-practices-and-procedures-for-application-for-authorization-of-unit-trusts-and-mutual-funds.html
/web/EN/faqs/publicly-offered-investment-product/guide-on-practices-and-procedures-for-application-for-authorization-of-unit-trusts-and-mutual-funds.html
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Trustees/custodians of all SFC-authorized funds are expected to perform an
important independent function and have specific duties on the matters set out in 4.5
of the UT Code. As such, in complying with 4.5(b) of the UT Code, custodians of
SFC-authorized mutual fund corporations are particularly reminded that they should
have in place adequate internal controls and systems to ensure, among other things,
that no shares will be issued in excess of the number of authorized shares and that
all issuance of shares will comply the applicable legal and regulatory requirements.
For the avoidance of doubt, as a custodian of an SFC-authorized fund, the custodian
of any such SFC-authorized mutual fund corporation is expected to duly discharge
this obligation under the UT Code notwithstanding the board of directors of the
mutual fund corporation may be legally responsible for issuance of shares under the
constitutive documents or the laws of the place of incorporation of the mutual fund
corporation.

11C. What are the standards expected of a
trustee/custodian for the purposes of 4.5(b), (c),

(e). (9) and (h)
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11F.  With respect to the directors (of an SFC-
authorized fund, its management company,
investment delegate or trustee/custodian, each
category, “Relevant Directors”), can their
subscriptions or redemptions and profits that

11









|

| Question Answer

14


/web/EN/faqs/publicly-offered-investment-product/exchange-traded-funds-and-listed-funds.html
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Authorization of structured funds

16A. | Can a structured fund receive unlisted collective | We generally do not expect an SFC-authorized fund to accept unlisted collective
investment schemes as collateral? investment schemes as collateral or, in the case of an unfunded swap arrangement,
invested assets.

However, we are prepared to accept, on a case by case basis, an SFC-authorized
structured fund to invest in unlisted collective investment scheme(s) as invested
assets under an unfunded swap structure provided that (i) the performance of the
structured fund directly relates to that of the unlisted collective investment
scheme(s); and (ii) the unlisted collective investment scheme(s) is/are SFC-
authorized scheme(s).

Please also refer to Q.16C below in respect of the collateral requirements applicable
to SFC-authorized funds (including structured funds).

15



Question

Collateral requirements

16C. What are the collateral requirements applicable
to SFC-authorized funds?

16
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and serve them advance notices if they now
commence investments in listed REITS?

managers make use of the flexibility to invest in listed REITs, they should determine
and, where appropriate, seek legal advice, as to whether they have to seek approval
from investors or provide them with prior notice, in accordance with the terms of the

constitutive documents and offering documents of their funds.

Investment in government and other public securities by SFC-authorized funds

ILS-related products*? What are the investment
and disclosure requirements?

19A. | Can an SFC-authorized fund invest in debt Yes, an SFC-authorized fund may invest in debt securities issued or guaranteed by
securities issued or guaranteed by Mainland the three Mainland policy banks (the Agricultural Development Bank of China, the
policy banks? Can these securities be China Development Bank and The Export-Import Bank of China), subject to the
considered Government and other public investment restrictions under paragraphs 7.4 and 7.5 of the UT Code.
securities as referred to under paragraphs 7.4
and 7.5 of the UT Code?
Investment in ETFs by SFC-authorized funds

20. Does the SFC consider ETFs as listed securities | Relevant requirements have been codified in the preamble under “Investment in
or Collective Investment Schemes (CIS) for the | other schemes” in Chapter 7 of the UT Code.
purpose of Chapter 7 of the UT Code?
Investment in insurance-linked securities (“ILS™) and ILS-related products by SFC-authorized funds

20A. | Can an SFC-authorized fund invest in ILS® and | SFC-authorized funds are prohibited from investing in ILS issued in Hong Kong and

their repackaged products and derivatives® (“Restrictions”).

3 For example, catastrophe bonds.
4 For example, derivatives or structured products whose returns are linked to the performance of any ILS, and collective investment schemes whose
investment objective or principal investment strategy is investing in ILS.

17
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Fund managers should observe the Restrictions and comply with the following
requirements if their SFC-authorized fund(s) may invest in ILS issued outside Hong
Kong and/or any ILS-related products (collectively, “ILS Investments”):-

1 An SFC-authorized fund is not expected to invest more than 10% of its net asset
value (“NAV") in ILS Investments.

1 Regardless of the extent of ILS Investments, proper disclosure should be made
in the fund’s offering documents stating the following (“ILS Disclosure”):

18
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Investment in virtual assets by SFC-authorized funds

20B. | The FAQ has been removed. Please refer to the Circular on SFC-authorised funds with exposure to virtual assets
for details.

Investment in debt instruments with loss-absorption features (“LAP”) by SFC-authorized funds

20C. | Can an SFC-authorized fund invest in LAP®? For guidance relating to investment in LAP by SFC-authorized funds, please refer to
What are the requirements? Questions 14 to 18 of the Frequently Asked Questions on the Implementation and
Transition Arrangements of the Code on Unit Trusts and Mutual Funds (Effective on
1 January 2019) (“FAQs on Implementation”).

Also, please refer to Question 20E below.

Fund’s derivative exposure

20D. | An SFC-authorized fund is required to disclose Please refer to Questions 10 to 12 of the FAQs on Implementation for guidance.
its net derivative exposure (“NDE”) in the KFS.
How should the NDE be calculated?

20E. If an SFC-authorized fund may invest in LAP, Please refer to Question 13 of the FAQs on Implementation for guidance.
does the fund manager need to take into
account the fund’s investments in LAP in the
NDE calculation?

Securities financing transactions

6 See Question 15 of the FAQs on Implementation for the scope of LAP.

19
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provided that the haircut imposed by the counterparty is fair and reasonable, and in
line with the current market practices and standards.

21
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25. This FAQ is obsolete and has been removed.
26. This FAQ is obsolete and has been removed.
27. If a fund has a master offering document The basic disclosure requirements for a fund’s offering document are set out in
prepared outside Hong Kong, may | submit a Appendix C of the UT Code. The Hong Kong Offering Document must satisfy the UT
Hong Kong Offering Document instead of the Code requirements. If the Hong Kong Offering Document relies on references or
full version of the master offering document? information in the master offering document to form a complete disclosure
document, the SFC may require that the master offering document also be
authorized.

A fund should not circulate to the Hong Kong public its master offering document,
which is prepared for distribution outside Hong Kong, if the document has not been
authorized by the SFC.

27A. Is the requirement to disclose the risk
management policy (“RMP”) in place under C2
of

22
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share class in relation to an SFC-authorized fund:

(a) which is an unlisted unit/share class of an ETF;
(b) which is a listed unit/share class of an unlisted fund; or
(c) with special features that may be prejudicial to the interests of investors.

SFC'’s prior approval under 11.1 of the UT Code should be obtained by the fund
manager before adding the disclosure of such share class (for the first time for a

fund in the case of (a) and (b) and in all case of (c)) in the offering document and
offering it to the public in Hong Kong.

Other than adding the disclosure of the share classes as mentioned above, the

23
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the Dividend Composition Information, the accounts must be prepared using the
same accounting principles and methodologies adopted in preparing the fund’s
annual financial statements on a consistent basis, save for the following:

i. “Net distributable income” means the net investment income (ie, dividend

income and interest income net of fees and expenses) attributable to the
relevant share class and may also include net realised gains (if any) based

29
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made as part of the disclosure for the Dividend Composition Information.

f.  Should the fund / the investment manager wish to disclose information in
addition to the minimum information as required in the illustrative example above
(eg, NAV, dividend yields, total return, other additional ways to present dividend
composition by way of annualised, cumulative or 12-month rolling basis based
on unaudited management accounts, etc), please ensure that the additional
information provided is fair, accurate and not misleading.

g. Dividend Composition Information should be disclosed and/or presented in a
manner which is fair, accurate and not misleading. Income equalisation
adjustments are sometimes made by fund managers to, among other things,
smooth out the impact of large subscriptions/redemptions and/or cater for
individual investors’ tax reporting purposes in other jurisdictions. We understand
that not all SFC-authorized funds adopt income equalisation adjustments.
Hence, in order to provide a common basis of comparison by investors, income
equalisation adjustments should not be adopted for the purposes of disclosing
Dividend Composition Information as required by this FAQ. Thus, “net
distributable income” at the fund level for the purposes of the Dividend
Composition Information should be calculated in accordance with the
requirements stated in (¢) above without making any income equalisation
adjustments.

30
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policy.

34C.

32
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charges figure dated 3 March 2017, as performance of a financial index or benchmark and a
amended from time to time (“Guidelines”)?

34
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is, the applicant is only required to provide certain documents about itself (as
currently set out in section RG 178.73 of the RG 178 and previously set out in the
Schedule B of the Class Order) and is not required to provide additional
documentation (in particular, the information as currently set out under sections RG
178.75 and RG 178.76 of the RG 178) to demonstrate sufficient equivalence of the
Hong Kong regulatory regime. An application fee is payable for making an
application. The fees that currently apply to applications for relief under RG 178 are
set out in item 80 of Schedule 1 to the Corporations (Fees) Reqgulations 2001, which
may change over time. Please contact ASIC for information about current fees
applicable for the particular application.

ASIC is in the process of updating the RG 178 to clarify the information it will require
for the application of relief from foreign CIS operators from jurisdictions which ASIC
has assessed as sufficiently equivalent, including Hong Kong.

39C. What are the documents and information
required to be provided for the application of
relief under the Streamlined Process?

36
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(i) the company covenants to comply with the Hong Kong regulatory
requirements in respect of its conduct in Australia as if the conduct
occurred in Hong Kong in like circumstances; and

(iif) the company covenants to:

(1) ensure that each of its agents and representatives that engages in
conduct in Australia will comply with the Hong Kong regulatory
requirements in respect of their conduct in Australia as if the
conduct occurred in Hong Kong in like circumstances; and

(2) ensure that each of its agents and representatives that engages in
conduct in Australia has entered into a deed as required by this
paragraph as if references to the company were references to the
agent or representative; and this paragraph (iii) were omitted; and

(iv) the company submits to the non-exclusive jurisdiction of the Australian
courts in legal proceedings conducted by any of the following:
(1) ASIC (including under section 50 of the ASIC Act); and
(2) any member (or former member) of the Eligible Hong Kong CIS
who was in Australia when they were offered interests/shares in
the Eligible Hong Kong CIS; and
(3) in relation to proceedings relating to a financial services law — any
person referred to in subsection 659B(1) of the Corporations Act
2001;
and in the case of proceedings brought by a person covered by

37
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Hong Kong CIS; and

(vi) the company covenants that, on written request of either the SFC or
ASIC, it will give or vary written consent and take all other practicable
steps to enable and assist the SFC to disclose to ASIC and ASIC to
disclose to the SFC any information or document that the SFC or ASIC
has that relates to the company or the eligible Hong Kong CIS;

(c) written consents to the disclosure by SFC to ASIC and ASIC to SFC of any
information or document that SFC or ASIC has that relates to the company
or Eligible Hong Kong CIS;

(d) the most recent financial statements of the eligible Hong Kong CIS, any audit
report, and any subsequent public disclosures by that eligible Hong Kong
CIS about its financial position or compliance with the Hong Kong regulatory
requirements and if the documents are not in English, and English
translation;

(e) a copy of the most recent Hong Kong offering document relating to an offer
of interests/shares in the Eligible Hong Kong CIS;

®
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(i) where the company is an exempt manager — information about the
interests/shares in the Eligible Hong Kong CIS that the company intends to
offer or issue to persons in Australia and how it plans to seek members in
Australia.

Last updated: 22 December 2023

39



