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Memorandum of Understanding Related to ESMA’s Monitoring of the On-going



d) “Emergency Situation” means the occurrence of an event that could materially
impair the financial or operational condition of a Covered CCP;

e) “EMIR” means Regulation (EU) No 648/2012 of the European Parliament and of
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f) “ESCB” means the European System of Central Banks;
g) “ESMA” means the European Securities and Markets Authority;

h) “Laws and Regulations” means in relation to ESMA applicable Union legislation
within ESMA’s scope of action and in relation to the SFC any domestic laws and
regulations relating to securities and financial markets in force in Hong Kong;

i) “Other Authority” means
i.  If the Requesting Authority is the SFC, the Hong Kong Monetary Authority;

If the Requesting Authority is ESMA, any of the EU authorities identified in
Articles 25(3) of EMIR, namely:
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k) “On-site inspection” means any regulatory visit by ESMA to the premises of a
Covered CCP located in Hong Kong in accordance with Article 5 of this MoU;

[) “Person” includes a natural person, unincorporated association, partnership, trust
investment company or corporation and may be a Covered CCP;




6. The Authorities should, within the framework of this MoU, provide each other with the
fullest cooperation permissible under their Laws and Regulations in relation to ESMA’s
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b) changes in Covered CCP internal rules, policies and procedures that could affect
the way in which the Covered CCP complies with any Recognition Conditions; or
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Covered CCP and including changes to the relevant obligations and requirements
to which the Covered CCPs are subject that may impact the Covered CCPs’
continued compliance with the Recognition Conditions.

4. Notification. The Authorities shall seek to inform each other as soon as practicable of:

a) any known material event that could adversely impact a Covered CCP, including
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The information covered by this paragraph includes:

a) information that would assist the Requesting Authority in verifying that a Covered
CCP complies with the relevant obligations and requirements of the Laws and
Regulations of the Requesting Authority and under the Laws and Regulations of
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Covered CCP to observe a measure that ESMA has adopted to ensure
compliance with the Recognition Conditions or to cease a practice that ESMA
determines is contrary to the Recognition Conditions;

c) information that would assist the Requesting Authority in understanding changes to
the relevant obligations and requirements to which the Covered CCPs are subject
under the Laws and Regulations of the Requested Authority;

d) information relevant to the financial and operational condition of a Covered CCP,
which might include periodic reports submitted directly by a Covered CCP to the
SFC;

e) relevant regulatory information and filings that a Covered CCP is required to
submit to the SFC; and
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including the status of efforts to address the Emergency Situation. During Emergency
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such communication is confirmed in writing as promptly as possible following such
notification.
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On-Site Inspections

1. ESMA does not intend to conduct any On-site inspection of the Covered CCPs as part of
its monitoring of the activity of the Covered CCPs, its monitoring that the Covered CCPs
continue to be subject to efficient and effective supervision on an on-going basis and its
monitoring of the on-going compliance with the Recognition Conditions by Covered
CCPs, since under Article 25(6) of EMIR the Commission has adopted Commission
Decision 2014/754/EC determining that the legal and supervisory arrangements of Hong
Kong ensure that CCPs authorised in Hong Kong comply with legally binding
requirements which are equivalent to the requirements of EMIR, that those CCPs are
subject to effective supervision and enforcement in Hong Kong on an on-going basis and
that the legal framework of Hong Kong provides for an effective equivalent system for
the recognition of CCPs under the legal regimes of third countries.

Ran ot CAMHA g et Cepneg TORY "mﬁmdhbﬁﬂamhi-n_nm;

lo

enforcement capabilities of the SFC, which supervises and enforces compliance with its
Laws and Regulations, On-site inspections by ESMA officers will only be considered in
exceptional circumstances and subject to the prior agreement of the SFC.

3. In such exceptional circumstances, the Authorities should discuss and reach
understanding on the terms regarding an On-site inspection by ESMA officers, taking
into full account each other’s sovereignty, legal framework and statutory obligations, in
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directors and senior management of the Covered CCPs or;



The Other Authority has confirmed that it requires the information to enable it
to carry out its regulatory functions; and

ii. The Other Authority will maintain a level of confidentiality in respect of the
information it has received at least equivalent to that which the Requesting
Authority is subject to (including, where relevant, restrictions or conditions
imposed on it by the Requested Authority); and

iii. The information will not be shared by the Other Authority with any third party
without getting the prior written consent of the Requested Authority.
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written notice as provided in Article 11(2) that it no longer wishes to be a signatory to this
MoU if it wishes to do so.

Article 9
Amendments
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cooperation arrangerhents between the Authorities. This MoU may be amended with the
written consent of both signatories.

Article 10

Execution of the MoU
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Article 11
Termination
1. This MoU will remain operative for an unlimited period of time.

2. If an Authority wishes to no longer be a signatory to this MoU, it shall provide thirty (30)
calendar days prior written notice to the other Authority.

3. If an Authority gives such notice, the parties will consult concerning the disposition of
any pending requests. If an agreement cannot be reached through consultation,
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Signatures




Appendix

Contact Persons

European Securities and Markets Authority ~ Securities and Futures Commission

Name: Fabrizio Planta Name: Christine Kung
Telephone: + 33 1 5836 4270 . Telephone: +852 22311558
Email: fabrizio.planta@esma.europa.eu Email: international @sfc.hk
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