Practice Note 25 (PN25) — Guidance N



Following the repeal of the Special Regulations and the Mandatory Provisions
and the implementation of the New PRC Regulations (PRC Rule Change), the
Executive believes that the current application of the Codes to PRC issuers will
remain largely the same, with certain modifications. The Executive recognises
that domestic shares (in particular, A shares) and H shares are traded in
separate markets with different regulatory and market environments. Therefore,
although H shares and domestic shares are one single class of shares under
PRC law, the fact that H shares and domestic shares are not directly fungible
with each other warrants a different approach when applying certain provisions
of the Codes to PRC H Share Issuers.

Purpose

6.

The purpose of this Guidance Note is to provide guidance to PRC H Share
Issuers and market practitioners on the application of the Executive’s approach
towards a number of relevant Codes provisions following the PRC Rule Change.
For the purpose of this Guidance Note, a PRC H Share Issuer is a company
whose H shares are listed on the Hong Kong Stock Exchange (Stock
Exchange).

Relevant Rules under the Codes

Takeovers Code provisions

Definition of “Associate” and Rule 22 — Disclosure of dealings during an offer
period

7.

Class (6) associates is defined under the Codes to include a person who owns
or controls 5% or more of any class of relevant securities (as defined in
paragraphs (a) to (d) in Note 4 to Rule 22 of the Takeovers Code) issued by an
offeror or potential offeror or the offeree company, including a person who as a
result of any transaction owns or controls 5% or more.

Dealings by a person who holds a substantial stake in an offeree company is
material and relevant information in the context of an offer. This is particularly
so when a person has a veto right in a take-private offer or delisting proposal.
Following the PRC Rule Change, the Stock Exchange has proposed that the
Listing Rules will retain the requirement for shareholders’ approval for a
withdrawal of listing of H shares to be approved only by holders of H shares®.
Similarly, and as further explained below, the Executive will continue to require
the relevant H share delisting resolutions to remain limited to voting by holders
of H shares only.

In the light of the above, for the purpose of determining whether a party is a
class (6) associate under the Codes, H shares will be treated as a separate
class of shares from domestic shares (whether unlisted or A shares). In other
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See the Consultation Paper on “Rule Amendments Following Mainland China Regulation Updates
and Other Proposed Rule Amendments Relating to PRC Issuers” published by the Stock Exchange
on 24 February 2023.



words, whether a holder of H shares is a class (6) associate should be
determined by reference to the total issued H shares only, and not to the entire
issued share capital of the PRC H Share Issuer. This ensures material and
relevant information from dealings by a person holding a substantial stake in H
shares are captured and disclosed under Rule 22 of the Takeovers Code. For
A shares and unlisted domestic shares, given that the base position under PRC
law is that they are the same class of shares, the Executive will treat A shares
and unlisted domestic shares as the same class for the purposes of determining
any such class (6) associates.

Rules 2.2 and 2.10 — Delistings and privatisations

10.

11.

12.

Rule 2.2 of the Takeovers Code provides that “[i]f after a proposed offer the
shares of an offeree company are to be delisted from the Stock Exchange,
neither the offeror nor any persons acting in concert with the offeror may vote
at the meeting, if any, of the offeree company’s shareholders convened in
accordance with the Listing Rules. The resolution to approve the delisting must
be subject to:—

(@) approval by at least 75% of the votes attaching to the disinterested
shares that are cast either in person or by proxy at a duly convened
meeting of shareholders;

(b) the number of votes cast against the resolution being not more than 10%
of the votes attaching to all disinterested shares; and

(© the offeror being entitled to exercise, and exercising, its rights of
compulsory acquisition.”

Rule 2.10 provides that “[e]xcept with the consent of the Executive, where any
person seeks to use a scheme of arrangement or capital reorganisation to
acquire or privatise a company, the scheme or capital reorganisation may only
be implemented if, in addition to satisfying any voting requirements imposed by
law:—

(@) the scheme or the capital reorganisation is approved by at least 75% of
the votes attaching to the disinterested shares that are cast either in
person or by proxy at a duly convened meeting of shareholders; and

(b) the number of votes cast against the resolution to approve the scheme
or the capital reorganisation at such meeting is not more than 10% of the
votes attaching to all disinterested shares.”

Note 6 to Rule 2 further provides that “[flor the purpose of Rules 2.2, 2.10 and
2.11, “disinterested shares” means shares in the company other than those
which are owned by the offeror or persons acting in concert with it. Where an
offeree company has more than one class of share capital, the requirements in
Rules 2.2, 2.10 and 2.11 will normally apply separately in respect of each class.”



13. A take-



Step 1

To convert the offer price per A share into HK$. This is done using the RMB to
HK$ exchange rate quoted by The People’s Bank of China (PBOC) on the date
of the Rule 3.5 announcement (or if none, on the most recent date quoted by
the PBOC prior to the date of the Rule 3.5 announcement).

Step 2

To determine the ratio (R) of the average daily VWAP (volume weighted
average trading price) per H share for the last 6 months ending on the last
trading day prior to the publication of the Rule 3.5 announcement to the average
daily VWAP per A share over the same period, that is:

average daily VWAP per H share for the last 6 months
ending on the last trading day prior to the publication of the
Rule 3.5 announcement

average daily VWAP per A share for the last 6 months
ending on the last trading day prior to the publication of the
Rule 3.5 announcement

Note 1. In calculating the above denominator, the daily VWAP per A
share must first be converted from RMB to HK$ using the
RMB to HK$ exchange rate quoted by the PBOC on each
applicable date (i.e. the VWAP per A share on each trading
date must first be converted into HK$ using the applicable
PBOC exchange rate quoted on the same date before taking






25.

26.

on an aggregated basis. Similarly, Rule 23.1(b) is applied by reference to the
class of shares being acquired during an offer period.

The primary purpose of the Codes is to afford fair treatment for shareholders
who are affected by takeovers, mergers and share buy-backs. If an offeror or
any person acting in concert with it purchased shares in an offeree company
during an offer period or acquired significant amount of voting rights in an
offeree company prior to its commencement, other independent shareholders
should also be given the same treatment. This is consistent with General
Principle 1.

Following the PRC Rule Change, while domestic shares (whether unlisted or A
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explained in relation to Rules 2.2 and 2.10, the Executive will continue to treat



Special deals and whitewash waivers

27.  For completeness, the Executive confirms that the existing practices relating to
special deals under Rule 25 and Practice Note 17, and whitewash waivers
under Note 1 on dispensations from Rule 26 and Schedule VI, remain
unchanged after the PRC Rule Change. Accordingly, approval by shareholders
of special deals pursuant to Rule 25 and Practice Note 17 will not require
separate class approval of holders of H shares. Similarly, the “independent vote”
by shareholders to approve a whitewash waiver will not require separate class
approval of holders of H shares.

Share Buy-backs Code provisions

Rule 2 — Off-market share buy-ug 0 W {820 ¢dW) TR)4[18






Early consultation

37.  Finally, if parties are in any doubt about the interpretation and application of any
provisions under the Codes following the PRC Rule Change, early consultation
with the Executive is strongly recommended so that any issues may be
identified and resolved as soon as possible.

29 September 2023
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